Friday 

January  23,  1981 


Part  X 

Department  of 
Energy _ 

Economic  Regulatory  Administration 

Mandatory  Petroleum  Price  Regulations; 
Retroactive  Amendments  to  “V”  Factor 
of  Refiner  Cost  Allocation  Formulae 


7776 


Federal  Register  /  Vol.  46,  No.  15  /  Friday,  January  23, 1981  /  Rules  and  Regulations 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  212 

l  Docket  No.  ERA-R-80-30] 

Mandatory  Petroleum  Price 
Regulations;  Retroactive  Amendments 
to  “V”  Factor  of  Refiner  Cost 
Allocation  Formulae 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  as  of  April 
30, 1974,  the  definition  of  the 
denominator  of  the  “V”  factor  of  the 
refiner  cost  allocation  formula  contained 
in  10  CFR  §  212.83  to  reinstate  that 
definition  in  the  form  and  wording  as 
promulgated  in  39  FR  15138  (May  1, 

1974),  and  to  repromulgate  all 
subsequent  amendments  to  the 
definition.  This  amendment  has  the 
effect  of  requiring  that  the  denominator 
of  the  “V"  factor  represent  virtually  the 
total  volume  of  refinery  output, 
including  volumes  of  petroleum  coke, 
petroleum  wax,  asphalt,  road  oil  and 
refinery  gas.  Including  all  such  volumes 
in  the  denominator  of  the  “V”  factor 
assures  that  products  subject  to  price 
controls  bear  only  their  volumetric  share 
of  increased  costs  incurred  in  the 
refining  process. 

date:  Effective  date:  April  30, 1974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110  2000  M 
Street,  NW.,  Washington,  D.C.  20461 
(202)  653-4055 

William  Funk  (Office  of  General 
Counsel),  Department  of  Energy  Room 
6A-099, 1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585  (202) 
252-6736. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  The  Proposed  Amendment 

III.  Comments  and  Responses 

A.  Objections  on  the  Merits 

B.  Legal  Objections 

C.  Enforcement  Issues 

IV.  Amendments  Adopted 

V.  Procedural  Requirements 

I.  Background  1 

In  1979  the  definition  of  “V„”  in  the 
refiner  price  formula  (10  CFR  212.83) 

1  The  background  and  the  proposed  rule  were 
extensively  discussed  in  the  preamble  to  the 
proposed  rule  (46  FR  58871,  September  5. 1980).  That 
discussion  is  incorporated  herein  by  reference. 


(hereafter  referred  to  as  the  “V"  factor) 
that  had  been  adopted  on  April  30, 1974, 
was  declared  invalid  by  the  District 
Court  for  the  Eastern  District  of  Texas. 

In  so  finding,  the  court  held  that  in 
promulgating  that  definition,  the  agency 

(1)  had  violated  5  U.S.C.  553  by  failing  to 
provide  notice  and  comment  on  the  rule, 

(2)  had  acted  arbitrarily  and 
capriciously  by  failing  to  consider  the 
objectives  of  the  Emergency  Petroleum 
Allocation  Act  (EPAA),  and  (3)  had 
violated  section  4(b)(2)(A)  of  the  EPAA 
by  failing  to  provide  for  a  dollar-for- 
dollar  passthrough  of  crude  oil  costs. 

The  Temporary  Emergency  Court  of 
Appeals  (TECA)  upheld  the  district 
court  on  the  first  two  points,  but  did  not 
address  the  third.2 

The  "V"  factor  in  the  April  30, 1974 
rule,  as  well  as  in  previous  Cost  of 
Living  Council  regulations  and 
subsequent  Federal  Energy 
Administration  (FEA)  regulations,  was 
used  to  determine  the  maximum 
allowable  increased  crude  oil  costs  that 
could  be  passed  through  in  prices  of 
petroleum  products  subject  to  price 
controls.  The  “V”  factor  operated 
through  a  volumetric  apportionment  of 
costs.  All  petroleum  products  subject  to 
price  controls,  as  a  group,  could  not  bear 
a  greater  proportion  of  crude  oil  cost 
increases  than  their  sales  volume  bore 
to  the  total  sales  volume  of  all  products 
derived  from  crude  oil.  Similarly,  certain 
specified  petroleum  products, 
individually,  could  not  bear  a  greater 
proportion  of  crude  oil  cost  increases 
than  the  sales  volume  each  such  product 
bore  to  the  total  volume  of  products 
derived  from  crude  oil  sold  by  the 
refiner. 

When  the  Economic  Stabilization  Act 
of  1970  (ESA),  which  authorized  price 
controls  on  petroleum  products  until 
April  30, 1974,  expired,  price  controls  on 
“refined  petroleum  products,”  a  defined 
term,  continued  under  the  EPAA.  Five 
petroleum  products  previously 
controlled,  however,  were  not  included 
in  the  definition  of  “refined  petroleum 
products"  in  the  EPAA,  and,  therefore, 
were  exempt  from  controls.  These 
products  were:  petroleum  coke, 
petroleum  wax,  asphalt,  road  oil,  and 
refinery  gas.  In  anticipation  of  the 
expiration  of  the  ESA  (and  thus  the 
authority  to  control  these  five  products), 
the  FEA  promulgated  a  rule  on  April  3, 
1974,  to  delete  from  the  term  “covered 
products"  (which  term  was  used  to 


s  While  the  validity  of  the  April  30, 1974  rule  is  no 
longer  involved  in  litigation,  the  scope  of  the 
judgment  with  respect  to  the  plaintiff  Mobil  is 
currently  before  TECA  on  appeal.  In  our  view,  the 
adoption  of  today's  final  rule  does  not  affect  the 
appeal,  and  nothing  in  the  current  litigation  suggests 
that  the  adoption  of  this  rule  is  inappropriate. 


describe  products  subject  to  price 
controls)  those  five  products.  The 
agency  did  not  realize,  however,  that 
this  change  in  definition  would  result  in 
a  disproportionate  allocation  of  costs  to 
refined  petroleum  products  under  the 
“V"  factor  as  it  then  read.3  When  this 
oversight  was  discovered,  the  agency 
promulgated  the  April  30, 1974  rule 
amending  the  definition  of  the  "V" 
factor  to  reinstitute  the  allocation  of 
increased  crude  oil  costs  to  all  refined 
petroleum  products  on  the  basis  of  the 
volumetric  proportion  of  each  product's 
sales  to  total  sales  of  all  products 
derived  from  crude  oil.  It  was  this  rule 
that  the  courts  have  held  invalid. 

II.  The  Proposed  Amendment 

In  our  September  5, 1980  notice  of 
proposed  rulemaking  we  proposed  to 
adopt,  retroactively  to  April  30, 1974,  the 
“V"  factor  rule  that  had  been 
invalidated.  Moreover,  we  also 
proposed  to  re-adopt  all  subsequent 
amendments  to  the  April  30, 1974  rule, 
the  status  of  which  amendments, 
although  not  invalidated  by  the  court’s 
judgment,  was  not  totally  clear.  As 
explained  in  the  preamble  to  that 
proposal,  our  intent  was  to  adopt  a  rule 
that  would,  for  the  periods  in  question, 
best  further  the  purposes  of  the  EPAA. 
We  also  explained  why  we  believed  it 
both  necessary  and  appropriate  to  adopt 
the  rule  retroactively. 

III.  Comments  and  Response 

As  a  general  matter,  several 
commenters  questioned  our  good  faith  in 
the  rulemaking  proceeding,  suggesting 
that  we  had  already  made  up  our  minds 
and  that  the  proceeding  was  a  sham. 
There  is  no  truth  in  those  suggestions. 
The  original  proposal  was  drafted  and 
proposed  in  the  good  faith  belief  that  the 
proposed  rule,  proposed  to  be  adopted 
retroactively,  would  better  further  the 
purposes  of  the  EPAA  than  the  rule  that 
would  exist  in  the  absence  of  adopting 
the  proposed  rule.  The  reasons  for  this 
belief  were  reflected  in  the  preamble  to 
the  proposed  rule.  Refiners’  vehement 
opposition  to  the  proposal 4,  and  the 
arguments  raised  in  support  of  that 
opposition,  led  to  a  reconsideration  of 
the  proposal  and  the  reasons  behind  it. 
Several  of  the  alternatives  raised  by 
commenters,  although  not  contained  in 
the  proposal,  were  given  serious 


3  How  the  change  in  definition  of  “covered 
products"  resulted  in  a  disproportionate  allocation 
of  costs  under  the  “V“  factor  is  more  fully  described 
in  the  preamble  to  the  proposed  rule. 

4  Of  the  49  commenters.  43  opposed  adoption  of 
the  proposed  rule.  Five  resellers  and  one  trade 
association  representing  resellers  supported  the 
proposal.  Of  the  43  commenters  that  opposed  the 
rule,  41  were  either  refiners  or  trade  associations 
representing  refiners. 
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consideration  as  possible  further 
proposals  in  a  continued  rulemaking. 
Nevertheless,  after  a  thorough  review  of 
the  original  proposal,  comments  thereon, 
and  possible  alternatives,  we  have 
decided  to  adopt  as  a  final  rule  the  rule 
proposed.  Our  reasons  for  this  action 
are  described  in  detail  below.  We 
recognize  that  our  decision  will  lead 
some  to  believe  that  their  original 
skepticism  in  our  good  faith  has  been 
proved  correct,  but  we  cannot  fail  to 
take  the  action  we  believe  to  be  correct, 
after  a  thorough  consideration  of  the 
entire  record,  merely  because  some  will 
interpret  that  action  in  a  false  light. 

A.  Objections  on  the  Merits 

A  consistent  theme  in  the  objections 
to  the  proposed  rule  was  that  the  effect 
of  volumetric  apportionment  of 
increased  crude  oil  costs  to  the  five 
exempt  products  is  inequitable,  contrary 
to  market  realities,  and  unreasonable. 
Essentially,  commenters  alleged  that 
certain  of  these  products  constituted  the 
residual  waste  of  the  refinery  process 
and  could  never  recover  their  volumetric 
proportion  of  crude  oil  costs.  Moreover, 
it  was  alleged  by  several  refiners  that 
their  particular  circumstances 
prohibited  them  from  recouping  their 
volumetric  proportion  of  increased 
crude  oil  costs  with  respect  to  the  five 
exempt  products  as  a  group.  Thus,  they 
said,  they  were  forced  to  under-recoup 
their  increased  crude  oil  costs,  which 
was  inequitable,  unfair,  and  led  to 
market  distortions  by  penalizing 
investment  in  facilities  to  produce  these 
five  exempt  products. 

A  related  comment  was  that  the 
volumetric  apportionment  of  costs  to  all 
controlled  products  was  unreasonable. 
Again,  because  the  commenters 
believed  the  exempt  products  were  the 
least  valuable  products — and  the 
controlled  products  the  most  valuable — 
they  believed  that  controlled  products 
per  se  were  entitled  to  a  higher  than 
volumetric  proportion  of  increased 
crude  oil  costs.  / 

The  commenters  felt  that  our  1979 
adoption  of  the  gasoline  “tilt,”  where  we 
recognized  the  importance  of  allowing  a 
greater  than  volumetric  apportionment 
of  crude  oil  costs  to  gasoline,  was 
precedent  for  allowing  the  passthrough 
on  several  products  of  the  increased 
crude  oil  costs  volumetrically 
attributable  to  the  five  exempt  products. 

Some  commenters  advised  that  no 
rule  should  be  promulgated,  suggesting 
that  all  increased  crude  oil  costs  should 
be  available  for  passthrough  on  covered 
products. 

Other  commenters  suggested  that 
DOE  could  propose  a  new  alternative 
that  would  allow  passthrough  on 


covered  products  of  only  unrecouped 
increased  crude  oil  costs  volumetrically 
apportioned  to  the  five  exempt  products. 
This,  they  said,  would  avoid  the  “double 
recovery”  problem  we  had  noted  in  the 
preamble  to  the  proposed  rule. 

Moreover,  in  light  of  our  concern, 
expressed  in  the  preamble  to  the 
proposed  rule,  that  failure  to  adopt  any 
rule  could  result  in  substantial  increases 
in  banks  that  might  be  passed  through  in 
a  tight  gasoline  market,  other 
commenters  suggested  the  proper 
solution  was  to  limit  the  bank 
passthroughs,  not  to  change 
retroactively  the  cost  allocation  formula. 

Finally,  many  commenters  said  that 
our  concern  with  the  effect  on 
enforcement  actions  of  failure  to  adopt 
any  rule  was  improper.  These 
commenters  claimed  that  we  were  trying 
"to  revive  otherwise  barren  allegations 
of  overcharges.”  See  comments  of 
American  Petrofina,  Inc. 

In  light  of  these  many  comments,  we 
extensively  reconsidered  the  proposed 
rule  and  the  previously  articulated 
reasons  for  it.  First,  we  have  determined 
that  our  concern  with  the  possible 
effects  on  future  gasoline  prices  is  not  of 
overriding  importance  in  this 
rulemaking.  The  elimination  of  the  equal 
application  rule  (which  occurred  after 
the  “V”  factor  proposal  was  issued),  the 
current  size  of  the  banks,  the  current 
and  projected  gasoline  market,  and  the 
limited  length  of  time  left  under  price 
controls  all  suggest  that,  if  a  crisis 
occurs  that  might  make  possible  large 
increases  in  gasoline  prices,  the  more 
direct  and  appropriate  regulatory 
response  would  most  likely  be  further 
limitations  on  bank  passthroughs  or  the 
elimination  of  the  banks. 

Nevertheless,  we  continue  to  believe  a 
rule  that  would  allow  a  double  recovery 
of  certain  increased  crude  oil  costs  to  be 
inequitable  under  the  EPAA.  One  of  the 
principal  purposes,  if  not  the  paramount 
purpose,  of  the  EPAA  was  to  mandate  a 
system  of  price  controls.  The  legislative 
history  and  findings  and  purposes 
.section  of  the  EPAA  make  clear  that  the 
regulations  thereunder  were  to  minimize 
the  impacts  of  crude  oil  shortages.  To 
allow  refiners  to  recover  all  increased 
costs  of  crude  oil  on  only  those 
petroleum  products  subject  to  controls, 
while  certain  products  were  exempt  and 
able  to  be  sold  at  market  prices,  thereby 
recovering  some,  all,  or  more  than  all 
the  increased  cost  of  crude  oil 
associated  with  those  products,  is 
directly  contrary  to  the  spirit  and 
purpose  of  the  EPAA.  Such  a  price 
regime  would  also  be  directly  contrary 
to  several  of  the  section  4(b)(1) 
objectives,  see  FR  58873  for  a  discussion 
of  these  objectives.  None  of  the  other 


objectives,  moreover,  would  be 
furthered  by  allowing  such  a  double 
recovery. 

Generally,  the  commenters  did  not 
attack  this  conclusion.  Those  who 
addressed  the  double  recovery  problerii, 
however,  noted  that  this  problem  did  not 
by  itself  compel  the  conclusion  that  the 
“V”  factor  proposal  was  the  proper 
solution.  Rather,  they  suggested,  the 
double  recovery  problem  could  be 
solved  by  allowing  the  passthrough  on 
covered  products  of  only  the  unrecouped 
increased  costs  volumetrically 
attributable  to  the  five  exempt  products. 

We  considered  this  suggestion  very 
carefully  because  initially  it  appeared  a 
reasonable  and  equitable  manner  of 
prescribing  prices.6  The  major  problem 
with  adopting  this  suggestion  on  an 
industry-wide  basis  was  how  to 
determine  the  “recouped”  increased 
curde  oil  Costs  in  order  to  determine  the 
unrecouped  crude  oil  cost  increases.  For 
example,  it  is  not  necessarily  true  that 
the  difference  between  revenues 
received  in  the  sale  of  exempt  products 
in  a  particular  month  and  the  revenues 
received  in  the  sale  of  exempt  products 
in  May  1973  represent  “recouped” 
increased  crude  oil  costs,  since  this 
amount  would  also  include  increased 
non-product  costs.  Even  if  these 
separate  components  could  be  identified 
and  quantified  in  the  price  regulations, 
there  would  then  be  a  sequence  of 
recovery  issue.  While  such  issues  and 
problems  might  be  resolvable,  the  result 
would  be  very  complicated  and  would 
require  the  logical  and  legal  paradox  of 
DOE  investigation  and  audit  of  revenues 
received  for  exempt  products.  Moreover, 
at  least  one  refiner  has  stated  that  it  no 
longer  has  records  of  its  sales  prices  for 
exempt  products.  These  administrative 
burdens,  which  would  have  to  be 
imposed  on  all  refiners,  whether  or  not 
they  might  benefit  from  the  rule,  as  well 
as  on  DOE,  have  to  be  weighed  against 
whatever  benefits  might  flow  from 
adoption  of  such  a  rule. 

This  complexity  and  administrative 
burden  was  recognized  by  some 
commenters.  TOSCO,  in  response, 
proposed  a  simplified  system.  Undsr 
that  proposal  all  increased  crude  oil 
costs  would  be  allocated  to  covered 
products,  but  all  increases  in  revenue  for 
the  five  exempt  products  (in  any  given 
month)  over  the  revenues  received  in 

5  Although  this  alternative  was  not  expressly 
proposed,  we  considered  it  and  related  alternatives 
as  carefully  as  the  proposed  version.  While 
adoption  of  one  of  the  alternatives  might  have  had 
to  have  been  preceded  by  further  notice  and 
comment,  we  did  not  need  to  reach  that  question 
because,  as  discussed  below,  we  have  determined 
the  proposed  “V"  factor  best  furthers  EPAA 
objectives. 
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May  1973  would  be  deducted  from  the 
refiner's  pool  of  increased  product  and 
non-product  costs.  TOSCO  noted  that 
this  would  be  a  simple,  easily 
administered  system.  While  this  is  true, 
TOSCO’s  proposal  could  have 
particularly  detrimental  effects  if 
adopted  on  an  industry-wide  basis.  The 
increased  revenues  for  the  five  exempt 
products  for  some  refiners  could  well 
exceed  the  increased  crude  oil  costs 
volumetrically  attributable  to  those 
products  in  a  given  month,  depending  on 
the  type  of  exempt  products  produced, 
their  volume,  and  the  market. 6  In  this 
circumstance,  refiners  would  be 
penalized  by  profiting  in  the  exempt 
markets  because  they  would  lose  the 
ability  to  passthrough  actual  increased 
costs  associated  with  controlled 
products  on  those  products.7  This  would 
conflict  with  the  EPAA  objective  of 
economic  efficiency  and  minimizing 
economic  distortion. 

Thus,  providing  a  mechanism  for 
passing  through  on  covered  products 
only  the  unrecouped  increased  crude  oil 
costs  volumetrically  attributable  to  the 
exempt  products  would  benefit  some 
refiners — to  greater  or  lesser  degrees 
depending  on  the  volume  and  type  of 
exempt  products  produced — but  would 
impose  certain  costs  on  all  refiners,  and 
perhaps  significant  costs  on  some 
refiners  depending  on  the  particular 
regulatory  approach  adopted. 

In  assessing  the  relative  burden  that 
would  be  imposed  on  refiners  by  the 
proposed  rule  or  the  suggested 
alternative,  we  noted  that  not  all 
refiners  indicated  that  the  proposed  rule 
would  preclude  them  from  recouping  all 
costs  volumetrically  attributable  to  the 
five  exempt  products.  Moreover,  most 
commenters  did  not  indicate  that 
problems  with  cost  recoupment  applied 
to  all  exempted  products.  Many 
commenters  indicated  only  that 
increased  costs  could  not  always  be 
recouped  in  sales  of  petroleum  coke  and 
asphalt.  These  commenters,  however, 
did  not  always  indicate  whether  the 
costs  associated  with  petroleum  coke 
and  asphalt  were  in  fact  recouped  in 
sales  of  other  exempted  products.* 

In  short,  we  have  determined  on  the 
basis  of  the  record  that  the  problems 
that  would  arguably  be  caused  by  the 
proposed  rule — that  is,  not  allowing  any 

‘For  example,  petroleum  wax  is  a  premium 
product. 

1  For  example,  Getty  Oil  was  granted  exception 
relief  equivalent  to  the  proposal  of  TOSCO,  yet 
Getty  declined  that  relief. 

'Of  the  37  refiners  that  commented  on  the 
proposal,  only  20  alleged  that  they  had  been  unable 
to  recover  in  the  sale  of  exempt  products  the 
increased  crude  oil  costs  volumetrically  attributable 
to  exempt  products.  Only  one  of  the  20  quantified 
the  extent  of  its  under-recoupment. 


recoupment  on  covered  products  of 
increased  crude  oil  costs  volumetrically 
attributed  to  the  five  exempted  products 
as  a  class — would  at  most  impact  only 
some  refiners,  and  only  some  of  these 
refiners  in  a  significant  amount.9  Given 
the  cost,  complexity,  and  improbability 
of  contriving  a  rule  that  would  benefit 
only  some  refiners  without  having 
caused  offsetting  disequalibria  or 
distortions  in  the  marketplace  for 
exempt  products,  while  imposing  some 
burdens  on  all  refiners,  we  have 
determined  that  the  proposed  rule 
should  be  adopted. 

In  making  this  decision,  we  recognize 
that  the  final  rule  does  not  result  in 
perfect  equity  and  does  not  guarantee 
full  recovery  of  increased  crude  oil  costs 
by  all  refiners.  However,  we  do  not 
believe  that  any  cost  apportionment 
formula  in  a  price  control  regime  can 
ever  attain  these  objectives  or  that 
Congress  expected  the  price  controls 
under  the  EPAA  to  achieve  such  goals.  It 
is  our  view  that  the  benefits  of  the  final 
rule  are  sufficient  to  overcome  its  costs 
when  compared  with  the  costs  and 
benefits  of  alternatives  to  it. 

In  weighing  these  factors,  we  have 
balanced  each  of  the  objectives  of  the 
EPAA.10  Specifically,  we  believe  that  the 
volumetric  apportionment  of  increased 
crude  oil  costs  to  covered  products 
preserves  an  economically  sound  and 
competitive  petroleum  industry.  Such 
apportionment  also  tends  to  make 
covered  product  prices  more  equitable 
among  refiners.  For  example,  if  two 
refiners  each  processed  the  same 
number  of  barrels  of  crude  oil,  and  each 
had  identical  increased  crude  oil  costs, 
their  maximum  lawful  prices  for  covered 
products  will  be  similar  under  a 
volumetric  apportionment  formula.  If. 
however,  costs  volumentrically 
attributable  to  exempt  products  could  in 
whole  or  in  part  be  passed  through  on 
covered  products,  the  maximum  lawful 
prices  for  covered  products  by  different 
refiners  could  then  vary  due  solely  to 
volumes  of  exempt  products  sold.  These 
differing  prices  for  covered  products, 
due  solely  to  products  not  subject  to 
controls,  would  frustrate  the  purpose  of 

•In  this  regard,  we  have  considered  the  number  of 
comments  that  specifically  indicated  both  the 
impact  and  the  magnitude  of  the  impact  on  them. 

We  have  also  considered  the  number  and  nature  of 
requests  for  exception  relief  from  the  “V"  factor  as 
adopted  on  April  30. 1974.  Finally,  we  have 
considered  public  comments  by  refiners  on  previous 
rulemakings  that  raised  cost  allocation  issues. 

10  In  considering  these  objectives,  and  in 
comparing  volumetric  apportionment  to  other 
possible  schemes  of  cost  allocation,  we  have 
analyzed  the  effects  that  would  have  occurred  had 
the  proposed  rule  or  alternatives  thereto  been 
adopted  in  1974  as  well  as  the  effects  today  of 
adopting  this  rule. 


achieving  equitable  prices  for  covered 
products. 

Moreover,  were  refiners  able  to  pass 
through  on  covered  products  some  costs 
volumetrically  attributable  to  exempt 
products,  false  economic  incentives 
could  be  created  that  would  frustrate 
the  purpose  of  the  EPAA  to  further 
economic  efficiency  and  to  minimize 
economic  distortion  and  unnecessary 
interference  with  market  mechanisms,  to 
the  extent  practicable  under  a  price 
control  regime.  For  example,  in  a 
softening  market  for  the  exempt 
products  and  a  tight  market  for  covered 
products,  maintaining  production  or 
shifting  production  to  greater  volumes  of 
exempt  products  could  actually  increase 
a  refiner's  revenues  on  covered 
products,  as  unrecouped  increased 
crude  oil  costs  on  the  exempt  products 
could  be  recouped  on  the  covered 
products. 

The  other  objectives  of  the  EPAA  are 
less  directly  pertinent  to  the  volumetric 
apportionment  of  increased  crude  oil 
costs  in  our  view,  and  the  commenters 
did  not  focus  on  them.  We  recognize 
that,  with  respect  to  the  particular 
circumstances  of  those  refiners  most 
adversely  affected,  a  combination  of 
volumetric  apportionment  of  increased 
crude  oil  costs  and  market  forces  may 
have  prevented  them  from  recouping  all 
of  these  crude  oil  costs  in  prices  for  the 
exempt  products.  Thus,  as  to  them,  the 
proposed  “V"  factor  may  not  have  been 
as  economically  efficient  as  would  be 
ideal,  may  have  contained  elements  of 
inflexibility,  and  may  have  interfered 
with  market  mechanisms  to  a  certain 
degree.  Nevertheless,  we  find  that  it 
simply  is  not  practicable  now  to  adopt  a 
cost  allocation  system  that  would  cure 
these  problems  but  not  cause  equal  or 
greater  problems  in  addition.  Given  the 
fact  that  exception  relief  is  available  on 
a  case-by-case  basis  under  10  CFR 
205.50  et  seq.,  where  there  is  serious 
hardship  or  gross  inequity,11  we  believe 
the  adoption  of  the  proposed  “V”  factor, 
together  with  the  availability  of 
exception  relief  in  appropriate  cases, 
minimizes  any  negative  impacts  of  the 
“V"  factor  with  respect  to  the  EPAA 
objectives  and,  to  the  maximum  extent 
practicable,  furthers  the  objectives  of 
the  EPAA. 

Finally,  we  do  not  believe  the 
adoption  of  the  proposed  “V"  factor  is  in 
any  way  inconsistent  with  the  adoption 
of  the  gasoline  “tilt.”  In  the  latter  case, 
the  record  at  that  time  supported  a 
finding  that  a  volumetric  apportionment 

11  For  example,  in  a  particular  case  it  might  well 
be  feasible  and  appropriate  to  allow  a  refiner  to 
pass  through  on  covered  products  unrecouped  crude 
oil  cost  Increases  volumetrically  attributable  to 
exempt  products. 
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of  both  crude  oil  and  non-product  costs 
to  gasoline  (1)  was  economically 
inefficient,  (2)  unnecessarily  interfered 
with  market  mechanisms,  and  (3) 
resulted  in  economic  distortions.  These 
negative  features  of  the  limitation  of 
volumetrically  attributable  costs  to 
gasoline  impacted  not  just  some,  but  all, 
refiners.  Moreover,  we  found  that  this 
limitation  on  the  cost  passthrough  for  a 
covered  product  might  have  serious 
impacts  on  necessary  investments  in 
refineries  to  produce  gasoline,  which, 
we  believed  and  time  has  confirmed, 
was  a  product  for  which  additional 
investments  were  necessary  to  preserve 
an  economically  sound  petroleum 
industry  and  to  prevent  gasoline 
shortages.  Finally,  we  found  an 
administratively  simple  manner  of 
allowing  the  passthrough  on  gasoline  of 
a  greater  than  volumetrically 
attributable  proportion  of  increased 
costs,  one  that  would  not  create  other 
distortions  in  the  marketplace. 

The  record  in  this  proceeding  does  not 
support  equivalent  findings  to  allow  a 
greater  than  volumetric  proportion  of 
increased  crude  oil  costs  on  covered 
products  in  a  regime  of  full  price 
controls. 12  First,  the  record  does  not 
support  a  simple  fixed  percentage  add¬ 
on  to  the  volumetric  apportionment  of 
crude  oil  costs  to  covered  products, 
because  of  the  wide  variance  in  refiners’ 
production  of  and  recoveries  on  exempt 
products.  Second,  while  there  are  claims 
by  some  commenters  that  the  proposed 
“V”  factor  would  inhibit  investment  in 
production  of  petroleum  coke  and 
asphalt,  there  is  nothing  in  the  record 
that  suggests  a  critical  need  for  such 
investment,  or  that  as  a  result  of  the 
April  30, 1974  rule  necessary 
investments  were  not,  in  fact,  made. 

In  summary,  we  find  that  a  rule  that 
prohibits  a  recovery  on  covered 
products  of  costs  already  recovered  on 
exempt  products  to  be  necessary  to 
fulfill  the  objectives  of  the  EPAA. 
Moreover,  we  find  that  the  volumetric 
apportionment  of  increased  crude  oil 
costs  on  covered  products,  with  the 
availability  of  exception  relief  in 
particular  cases  where  such 
apportionment  causes  serious  hardship 


“The  discussion  above  has  focussed  on  a  regime 
of  full  price  controls  such  as  existed  during  1974  and 
1975.  Once  significant  petroleum  products  are  not 
subject  to  controls,  the  ability  to  recover  increased 
crude  oil  costs  volumetrically  attributable  to  those 
decontrolled  products  and  the  original  five  exempt 
products  is  measurably  enhanced.  In  this  regard, 
commenters  in  this  rulemaking  generally  did  not 
assert  the  inability  to  recover  costs  attributable  to 
decontrolled  and  exempt  products  as  a  group  in  the 
period  following  decontrol  of  heating  oil  and  diesel 
oil.  Moreover,  comments  in  the  decontrol 
rulemakings  in  1976  generally  supported 
continuation  of  the  volumetric  apportionment 
formula. 


or  gross  inequity,  to  the  maximum 
extent  practicable  best  furthers  the 
objectives  of  the  EPAA,  even  when 
compared  with  the  alternative  of 
allowing  on  an  industry-wide  basis  only 
unrecouped  increased  crude  oil  costs 
attributable  to  the  exempt  products  to 
be  added  to  the  costs  of  covered 
products. 

B.  Legal  Objections 

A  large  number  of  commenters  raised 
what  they  felt  to  be  legal  objections  to 
the  proposal,  as  well  as  to  the 
rulemaking  proceeding  itself. 

1.  Dollar-for-Dollar  Passthrough.  A 
common  claim  was  that  the  proposed 
rule  could  not  be  adopted  because  it 
violated  the  dollar-for-dollar 
passthrough  requirement  of  section 
4(b)(2)(A)  of  the  EPAA.  It  was  noted  in 
this  regard  that  the  district  court  in  the 
“V”  factor  case  had  specifically  held 
that  the  original  rule,  which  we 
proposed  to  re-adopt,  was,  because  of 
this  provision,  beyond  the  statutory 
authority  of  the  agency. 

We  acknowledge  that  the  district 
court  so  held,  but  as  noted  in  the 
Background,  this  issue,  although 
appealed,  was  not  addressed  by  TECA. 
We  must  respectfully  disagree  with  the 
district  court' 8  conclusion,  as  well  as  the 
claims  of  the  commenters  on  this  issue. 

Section  4(b)(2)(A)  in  1974  required 
that  the  price  regulations  under  the 
EPAA  provide  for  “a  dollar-for-dollar 
passthrough  of  net  increases  in  the  cost 
of  crude  oil,  residual  fuel  oil,  and  refined 
petroleum  products  to  all  marketers  and 
distributors  at  the  retail  level."  13  After 
February  1, 1976,  that  section  required 
the  regulations  to  provide  for  “a  dollar- 
for-dollar  passthrough  of  net  increases 
in  the  cost  of  crude  oil,  residual  fuel  oil, 
and  refined  petroleum  products  at  all 
levels  of  distribution  from  the  producer 
through  the  retail  level."  14  With  respect 
to  all  controlled  products,  a  dollar-for- 
dollar  passthrough  of  increased  crude 
oil  costs  was  provided  under  the  April 
30, 1974  rule  by  allowing  the  proportion 
of  costs  of  the  crude  oil  used  in  those 
products  to  be  passed  through  on  those 
products.  With  respect  to  the  exempt 
products,  there  was  never  a  limitation  in 
the  regulations  on  the  increased  crude 
oil  costs  that  could  be  passed  through  on 
those  products.  Thus,  the  regulations 
themselves  did  not  prohibit  or  restrict 


“Under  this  language  it  would  not  appear  that 
refiners  were  entitled  to  dollar-for-dollar 
passthrough.  See  Standard  Oil  v.  FEA,  453  F.  Supp. 
203  (N.D.  Ohio  1978). 

“This  requirement  lapsed  on  June  30, 1979,  by 
reason  of  section  18  of  the  EPAA,  but  we  accept  for 
purposes  of  argument  that  the  requirement  would 
have  to  apply  with  respect  to  a  rule  adopted 
retroactively  to  a  date  before  June  30,  1979. 


the  recovery  of  increased  crude  oil 
costs.  Even  the  district  court  recognized 
this,  for  in  its  Findings  of  Fact  it  stated, 
“[bjecause  of  market  conditions  and  the 
amendment  of  §  212.83(c)(2),  Mobil  has 
been  unable  to  recover  all  of  its 
increased  crude  oil  costs  *  *  *.” 
(Emphasis  added).  Nothing  in  our 
regulations  has  ever  intended  or 
purported  to  guarantee  dollar-for-dollar 
recovery  where  market  conditions 
would  not  allow  full  recovery.  Rather, 
with  respect  to  controlled  products,  the 
regulations  have  allowed  refiners  to 
pass  through,  if  the  market  would  bear 
it,  a  volumetric  proportion  of  increased 
crude  oil  costs,  and  with  respect  to 
uncontrolled  products,  refiners  have 
always  been  free  to  passthrough  all 
those  increased  costs  that  the  market 
would  bear.  As  TECA  held  in  Cities 
Service  v.  FEA.  529  F.  2d  1016, 1024 
(1975),  “[t]he  Allocation  Act  does  not 
guarantee  that  all  increased  costs  will 
be  absorbed  by  the  marketplace  *  *  *; 
rather  the  Act  merely  mandates  that  an 
opportunity  for  the  pass-through  of  such 
costs  be  provided."  Moreover,  the 
regulations  have  also  provided  that  any 
refiner  that  suffers  from  gross  inequity 
or  severe  hardship  by  reason  of  our 
regulations  may  obtain  exception  relief 
from  the  regulations  causing  the 
hardship  or  inequity.  Thus,  the 
regulations  have  fully  provided  for  a 
dollar-for-dollar  passthrough  of 
increased  crude  oil  costs. 

2.  Participation  by  the  Office  of 
Special  Counsel  in  the  Rulemaking. 

Some  commenters  claimed  that  the 
provision  in  the  Department  of  Energy 
Organization  Act  (DOE  Act)  requiring 
the  Secretary  to  provide  by  rule  for  the 
separation  of  regulatory  and 
enforcement  functions  in  the  ERA 
prohibited  any  participation  by  the 
Office  of  Special  Counsel  in  the 
rulemaking.  See  42  U.S.C.  7136(a).  That 
provision  of  the  DOE  Act  has  been 
implemented  in  10  CFR  1001.1,  which 
provides  in  pertinent  part: 

the  regulation  preparation  and  enforcement 
functions  delegated  to  the  Administrator  of 
ERA  shall  be  performed  by  separate  entities 
of  the  ERA.  The  Office  of  the  Assistant 
Administrator  for  Regulations  and  Emergency 
Planning  shall  be  responsible  for  the 
preparation  of  regulations.  The  Office  of  the 
*  *  *  Special  Counsel  for  Compliance  shall 
be  responsible  for  the  bringing  of  individual 
enforcement  actions.  No  officer  or  member  of 
the  office  of  the  Assistant  Administrator  for 
Regulations  and  Emergency  Planning  shall 
have  authority  to  make  or  concur  in  any 
decision  by  ERA  to  institute  an  individual 
enforcement  investigation  or  adjudicate  an 
individual  enforcement  proceeding. 

Nothing  in  this  regulation  precludes 
the  Office  of  Special  Counsel  from 
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participating  in  an  advisory  or 
consultative  role  with  respect  to 
proposed  or  final  rules.  Moreover, 
nothing  in  the  legislative  history  of  the 
DOE  Act,  the  Administrative  Procedure 
Act,  or  sound  administrative  practices 
suggests  that  such  a  role  is 
inappropriate. 15  Indeed,  the  recently 
enacted  Regulatory  Flexibility  Act,  Pub. 

L.  No.  96-354,  specifically  requires 
proposed  and  final  rules  to  consider 
compliance  issues.  See  5  U.S.C. 

603(b)(4).  Offices  and  personnel 
involved  in  compliance  work,  such  as 
Office  of  Special  Counsel  for 
Compliance,  are  natural,  if  not 
inevitable,  sources  for  information  and 
input  with  respect  to  such  issues. 

In  this  rulemaking  the  Office  of 
Special  Counsel  has  played  just  such  a 
role.  Other  offices  in  DOE,  including  the 
Office  of  General  Counsel  and  the 
Assistant  Secretary  for  Policy  and 
Evaluation,  have  also  participated  in  the 
rulemaking.  We  believe  the  participation 
of  the  Office  of  Special  Counsel  was 
particularly  appropriate  in  this 
rulemaking  because  of  its  experience 
with  the  “V"  factor  and  its  consequent 
ability  to  assess  the  impact  of  the 
proposal  and  alternatives  thereto  with 
respect  to  compliance  issues. 

3.  Adequacy  of  Notice  and  Comment. 
Several  commenters  suggested  that 
affording  notice  and  comment  on  the 
proposed  rule  could  not  cure  the  failure 
to  provide  notice  and  comment  on  the 
April  30, 1974  rule.  We  are  not  by  this 
rulemaking  proceeding  attempting  to 
cure  a  failure  to  provide  notice  and 
comment  in  the  April  30, 1974  rule. 

Rather  this  rulemaking  proceeding  is  a 
distinct  action  and,  therefore,  should 
and  does  conform  with  the  appropriate 
procedural  requirements. 

Moreover,  some  commenters  alleged 
that  we  had  already  made  up  our  minds 
and  thus  the  notice  and  comment  were  a 
sham.  With  respect  to  this  point,  we 
have  already  indicated  that  our  minds 
were  not  made  up,  that  the  proposal  was 
in  fact  a  proposal  reflecting  our  tentative 
conclusions,  and  that  we  carefully 
considered  modifying  the  original 
proposal  on  the  basis  of  the  comments. 

4.  Retroactivity  Issues.  A  primary 
legal  objection  to  the  proposed  rule  was 
its  retroactive  effect.  Refiners  and  their 
representatives  were  virtually 
unanimous  in  their  view  that  the  rule 
could  not  be  adopted  retroactively. 
Various  reasons  were  cited.  Some 
commenters  believed  that  absent  some 
explicit  statutory  authorization  for 


'-'A  few  commenters  claimed  that  separation  of 
functions  provision  in  5  U.S.C.  554(d)  somehow 
applied  here.  That  provision  does  not  apply  to 
informal  rulemakings  pursuant  to  5  U.S.C.  553,  such 
as  this  rulemaking. 


retroactive  rulemaking  a  retroactive  rule 
either  was  unlawful  or  there  was  an 
almost  conclusive  presumption  against 
the  retroactivity,  citing  Transcontinental 
&  Western  Air  v.  CAB,  169  F.2d  893,  894 
(D.C.  Cir.  1948),  aff’d,  336  U.S.  601  (1949). 
We  believe  that  the  legislative 
rulemaking  authority  contained  in  the 
EPAA  embraces  the  authority  to  adopt 
retroactive  legislative  rules  under  the 
proper  circumstances,  notwithstanding 
the  lack  of  an  explicit  statement  to  that 
effect  in  the  EPAA.  We  have  articulated 
this  belief  in  the  past,  see  44  FR  21810 
(April  12, 1979), 16  and  court  cases  have 
upheld  the  general  authority  to  issue 
retroactive  rules  absent  explicit 
statutory  authority,  see,  e.g.,  General 
Telephone  Co.  of  the  Southwest  v. 

United  States,  449  F.2d  846  (5th  Cir. 

1971);  Retail,  Wholesale  &  Department 
Store  Union  v.  NLRB,  466  F.2d  380  (D.C. 
Cir.  1972).  Moreover,  the  court  in 
Standard  Oil  Co.  v.  DOE,  596  F.2d  1029 
(TECA 1978),  implicitly  recognized  that 
DOE  has  such  authority  in  the  proper 
circumstances. 

Other  commenters  expressed  the  view 
that  an  agency  is  prohibited  from 
adopting  a  retroactive  rule  to  replace  a 
rule  invalidated  by  a  court  except  under 
the  authority  and  supervision  of  the 
court.  Although  specifically  requested 
for  a  citation  for  such  a  proposition  of 
law,  these  commenters  did  not  provide 
such  a  citation.  Rather,  they  cited 
Addison  v.  Holly  Hill  Fruit  Products,  322 
U.S.  607  (1944).  That  case,  however,  did 
not  hold  or  suggest  that  an  agency  could 
retroactively  promulgate  a  rule  to 
replace  a  voided  rule  only  under  the 
authority  and  supervision  of  a  court. 
Instead,  in  that  case  the  Supreme  Court 
itself  recognized  the  need  for  a 
retroactive  rule  to  replace  the  voided 
rule  and  directed  that  a  retroactive  rule 
be  promulgated.17  That  a  court  in  its 
equitable  jurisdiction  can  direct  an 
agency  to  promulgate  a  retroactive  rule 


“This  Federal  Register  notice  was  a  draft  report 
by  DOE  on  retroactive  application  of  rules  and  rule 
interpretations,  which  notice  solicited  public 
comments  on  the  report.  The  report  distinguished 
between  the  retroactive  effect  of  rulings  and 
interpretations  and  legislative  rules,  published  with 
notice  and  comment,  with  a  retroactive  effective 
date.  None  of  the  fourteen  comments  received  in 
response  to  the  notice  denied  that  DOE  had  the 
authority,  after  notice  and  comment,  to  adopt  a 
retroactive  legislative  rule  in  appropriate 
circumstances. 

17  Indeed,  the  Court  made  clear  that,  in  directing 
the  Administrator  to  promulgate  a  retroactive  rule, 
it  “would  not  be  telling  the  Administrator  how  to 
exercise  his  discretion  but  would  merely  require 
him  to  exercise  it.  It  is  a  remedy  against  inaction." 
322  U.S.  at  623.  The  Court  also  made  clear  that  the 
authority  under  which  the  Administrator  would 
promulgate  the  new  rule  was  the  authority  of  the 
statute,  not  any  authority  derived  from  the  court. 
Moreover,  the  statute  in  question  there  did  not 
expressly  authorize  retroactive  rules. 


to  replace  the  rule  voided  by  the  court 
certainly  does  not  logically  suggest  that 
an  agency  acting  under  its  statutory 
authority  cannot  independently 
promulgate  a  retroactive  rule  to  replace 
a  voided  rule  in  the  absence  of  court 
direction  or  supervision. 

Finally,  various  commenters  took 
issue  with  our  balancing  of  the 
considerations  that  can  justify  a 
retroactive  legislative  rule.  See,  e.g., 
Retail,  Wholesale  Department  Store 
Union  NLRM,  supra. 

We  believe  that  the  applicable  factors 
listed  in  that  case  support  the  adoption 
of  the  proposed  “V"  factor  rule  on  a 
retroactive  basis. 

First,  the  retroactive  adoption  of  this 
rule  does  not  represent  an  abrupt 
departure  from  well-established 
practice;  rather,  it  merely  attempts  to  fill 
a  void  in  an  unsettled  area  of  the  law. 
Not  a  single  commenter  indicated  that  it 
did  not  contemporaneously  understand 
the  “V”  factor  as  promulgated  in  the 
April  30, 1974  rule.  To  our  knowledge, 
only  one  refiner  in  the  nation  did  not  file 
cost  allocation  reports  in  accordance 
with  the  terms  of  the  April  30, 1974  rule. 
Thus,  whether  or  not  that  rule  was  valid 
at  the  time,  it  was  clearly  the  well- 
established  practice.  Moreover,  we 
believe  that  the  decision  in  the  Mobil 
case  has  created  an  unsettled  area  of 
the  law  with  respect  to  the  applicable 
law  after  April  30, 1974.  That  is,  while  it 
is  clear  that  the  April  30, 1974  rule  was 
held  invalid,  the  conclusions  of  law  of 
the  district  court  only  addressed  that 
rule  and  the  judgment  only  declared 
void  that  rule.  Consequently,  rules 
adopted  after  that  date  that 
repromulgated  the  "V”  factor  have  not 
been  declared  void.  The  fact  that  TECA 
authorized  the  plaintiff  Mobil  to  pass 
through  on  covered  products  increased 
crude  oil  costs  attributable  to  exempt 
products  for  a  period  after  that  date, 
however,  has  led  to  questions  as  to  the 
applicable  law  after  that  date  with 
respect  to  refiners  not  parties  to  the 
case.  By  adopting  this  rule  retroactively 
to  April  30, 1974,  we  will  settle  these 
questions  of  law. 

Second,  we  are  aware  of  only  one 
refiner  that  claims  to  have  relied  on  any 
other  rule  than  the  April  30, 1974  rule  in 
filing  cost  allocation  reports  or  for  any 
other  purpose.  Indeed,  all  other  refiners 
have  manifested  compliance  with  the 
terms  of  the  April  30, 1974  rule. 18  Thus, 


“Some  commenters  claimed  that  their 
compliance  with' the  April  30, 1974  rule  was 
irrelevant,  and  that  we  confused  compliance  with 
reliance.  For  purposes  of  the  balancing  test  in  the 
Retail.  Wholesale  case,  the  issue  is  whether 
persons  have  relied  on  a  rule  other  than  the  one  to 
be  adopted  retroactively.  Only  one  commenter 
claimed  to  rely  on  a  rule  different  from  the  “V" 
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adoption  of  the  proposed  rule  recreates 
the  identical  regulatory  scheme  that 
existed  prior  to  the  court  decision  in  the 
Mobil  case,  a  regulatory  scheme  that  the 
industry  had  broadly  and  consistently 
obeyed. 

Third,  we  do  not  believe  that  any 
burden  is  imposed  on  refiners  by  the 
retroactivity  of  this  rule.  In  this  regard,  it 
is  important  to  distinguish  between  the 
"burdens”  that  would  be  imposed  on 
refiners  by  a  volumetric  apportionment 
formula  per  se  and  the  "burdens" 
caused  by  the  retroactive  effect  of  this 
rule.  This  is,  under  the  Retail, 

Wholesale  case,  the  issue  is  whether 
adopting  a  rule  retoactively  would  cause 
burdens  that  would  not  have  been 
caused  had  the  rule  been  promulgated 
prospectively  at  the  time  to  which  it  is 
now  to  be  adopted  retroactively.  No 
commenter  claimed  that  the  retroactive 
adoption  of  the  proposed  rule  caused 
burdens  that  would  not  have  been 
equally  caused  by  the  April  30, 1974 
rule,  had  it  been  validly  promulgated. 
Indeed,  as  this  rule  merely  recreates  the 
situation  obtaining  prior  to  the 
invalidation  of  the  April  30, 1974  rule,  it 
cannot  by  definition  create  a  different  or 
greater  burden.19  Consequently,  we  do 
not  believe  adoption  of  this  rule 
retroactively  causes  any  additional 
burden  to  refiners.  Rather,  failure  to 
adopt  this  rule  would  retroactively 
create  burdens  for  the  customers  of 
refiners.  This  is  so  because  refiners  that 
complied  with  the  terms  of  the  April  30, 
1974  rule  might  today  attempt  to  impose 
on  their  customers  retroactively  the 
burden  of  a  windfall  resulting  from 
judicial  invalidation  of  that  rule,  even 
though  we  have  now  found  that  rule 
reasonable  and  proper. 

Finally,  we  find  a  compelling  statutory 
interest  in  adopting  a  rule  retroactive  to 
April  30, 1974,  that  will  preclude  passing 
through  to  covered  products  increased 
crude  oil  costs  already  recovered  on 
exempt  products.  Previously  in  the 
preamble  we  have  discussed  the 
reasons  why  we  believe  the  preclusion 
of  “double  recoveries"  is  compelled  by 
the  objectives  of  the  EPAA.  Perhaps, 
had  the  April  30, 1974  rule  never  been 
promulgated  and  had  refiners  relied  on  a 
different  rule  in  their  cost  allocation 
reports  and  pricing,  to  adopt  a  wholly 


factor  in  the  April  30, 1974  rule.  Whether  or  not 
refiners  relied  on  the  validity  of  the  April  30, 1974 
rule,  they  clearly  complied  with  its  terms  in  their 
actions  and  did  not  rely  on  any  other  rule  or 
construction. 

,9With  respect  to  the  inherent  "burdens"  of  a 
volumetric  apportionment  of  costs  rule,  we  have 
addressed  those  earlier  in  this  preamble  and  found 
them  mitigated  both  by  the  limited  number  of 
refiners  that  suffer  them,  the  limited  amount  of 
burden  involved  in  many  cases,  and  the  availability 
of  exception  relief  in  serious  cases. 


new  rule  seven  years  later  to  preclude 
"double  recoveries"  would  not  be 
justified,  because  of  refiners’  reliance  on 
the  former  rule.  That,  however,  is  not 
the  case  here.  As  has  been 
demonstrated  above,  refiners  have  not 
relied  on  any  different  rule  in  their  cost  • 
allocation  reports  or  pricing.  Thus,  we 
are  not  changing  the  ground  rules. 
Consequently,  we  believe  the 
compelling  statutory  interests  are 
controlling  and  fully  justify  the  adoption 
of  the  rule  retroactively  to  April  30, 

1974. 20 

As  we  mentioned  in  the  proposal  of 
the  “V”  factor,  wholly  apart  from  the 
considerations  adumbrated  in  the 
Retail,  Wholesale  case,  we  believe  that 
the  case  of  Addison  v.  Holly  Hill  Fruit 
Products.  322  U.S.  607  (1944),  fully 
supports  the  appropriateness  of 
retroactive  rulemaking  in  this  case. 
While  many  commenters  took  issue  with 
us  on  this  point,  after  our  review  of  the 
comments,  we  continue  to  believe  that 
the  similarities  between  the  situation  in 
Addison  and  here  are  striking  and  the 
alleged  differences  are  more  apparent 
than  real. 

C.  Enforcement  Issues 

In  our  proposed  rule  we  stated  that 
one  of  the  reasons  why  we  believed  the 
proposal  was  necessary  was  that  it 
would  maintain  the  integrity  of  the  price 
control  system.  This  was  due  in  part,  we 
said,  to  the  fact  that  “refiners  that 
violated  price  controls  in  the  past  (with 
respect  to  matters  totally  unrelated  to 
the  issues  involved  in  this  rulemaking) 
might  assert  a  right  to  avoid  any  real 
liability  by  merely  offsetting  the 
amounts  in  violation  against  their  costs 
associated  with  uncontrolled 
products  *  *  (Emphasis  added).  45 
FR  58874.  Several  commenters  reacted 
negatively  to  this  statement  and 
inferences  which  they  drew  from  it. 

Specifically  they  alleged  that 
enforcement  concerns  were  not  an 
appropriate  consideration  in  adopting  a 
retroactive  rule  and  that,  even  if  the 
proposed  retroactive  “V”  factor  rule 
were  lawful,  it  could  not  be  used  to 
support  allegations  of  overcharges  for 
the  periods  in  question. 

As  indicated  above,  the  Mobil  case 
only  held  the  April  30, 1974  rule  invalid. 
What  rules  are  in  effect  after  that  date, 


20  In  the  Retail.  Wholesale  case,  the  court 
mentioned  a  fifth  consideration — whether  the  case 
was  one  of  first  impression.  As  the  discussion  in 
that  case  indicates,  however,  that  consideration  is 
more  appropriate  to  standards  of  conduct  adopted 
through  adjudication  rather  than  rulemaking.  The 
concept  behind  that  consideration  can  apply  to 
rulemaking,  but  that  concept  is,  we  believe, 
expressed  in  the  other  considerations  as  well. 
Therefore,  to  the  extent  that  consideration  applies 
to  rulemaking,  we  believe  it  is  met  in  this  rule. 


therefore,  is  unclear  with  respect  to 
persons  other  than  Mobil.  Thus,  refiners 
could  assert  various  theories  of  the  law 
for  this  period,  as  indeed  they  have 
suggested  in  attempted  refilings.  In  the 
absence  of  this  rule  these  questions 
might  have  to  be  resolved  in  piece-meal 
litigation.  For  example,  while  Mobile 
has  never  claimed  the  right  to  recoup  on 
covered  products  unrecouped  increased 
costs  attributable  to  decontrolled  (as 
opposed  to  exempt)  products,  other 
refiners  have  so  claimed,  relying  on  the 
Mobil  decision.  The  rule  adopted  today 
hereby  settles  these  questions  of  law. 

Moreover,  we  believe  that  this  final 
rule  can  and  should  be  enforced 
retroactively,  but  it  is  important  to  keep 
in  mind  the  nature  of  the  enforcement 
that  would  be  involved;  it  is  not  criminal 
prosecution  for  violation  of  today’s 
retroactive  rule  but  rather  obtaining 
refunds  of  overcharges.  Nothing  in  the 
law  or  constitution  generally  prohibits 
such  enforcement  of  retroactive 
regulatory  provisions.  Indeed,  the 
balancing  test  of  the  Retail,  Wholesale 
case  presumes  enforcement  of  the 
retroactive  rule.  Moreover,  the  EPAA 
itself  was  on  one  occasion  adopted  with 
retroactive  effect,  and  the  legislative 
history  made  clear  that  it  could  be 
enforced  with  respect  to  that  retroactive 
period.21 

Above,  we  have  demonstrated  (1)  why 
the  volumetric  apportionment  of  crude 
oil  costs  best  furthers  the  purposes  of 
the  EPAA,  thereby  showing  why  it 
should  have  been  adopted  on  April  30, 
1974,  and  (2)  why  retroactive 
promulgation  of  the  rule  that  should 
have  been  in  existence  at  that  time  is 
proper  today.  Such  demonstrations,  we 
believe,  are  sufficient  to  justify  the 
legality  of  enforcement  today  of  these 
retroactively  adopted  provisions. 

Many  commenters,  however,  have 
claimed  that,  because  the  April  30, 1974 
rule  was  declared  invalid,  their  pool  of 
increased  costs  for  the  period  thereafter 
can  be  enlarged,  such  that  alleged 
violations  based  on  their 
contemporaneously  reported  increased 
costs  are  either  diminished  or 
obliterated.22  Whatever  might  be  the 
effect  on  current  enforcement  actions 
were  we  not  to  promulgate  today’s  rule, 
we  believe  it  beyond  cavil  that 
enforcement  actions  to  obtain  refunds 
based  upon  today’s  rule  are  lawful  and 
appropriate. 


21  On  August  31. 1975  the  EPAA  expired.  On 
September  29, 1975.  the  expiration  date  was 
amended,  retroactive  to  the  earlier  date  to  continue 
uninterrupted  the  regulatory  scheme.  See  Pub.  L  No. 
94-99,  89  Stat.  481  (1975). 

22  It  should  be  noted  here  that  not  all  price 
violations  are  dependent  on  the  pool  of  increased 
costs. 
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Some  commenters,  believe,  however, 
that  once  a  court  has  determined  the 
April  30, 1974  rule  invalid,  they  have 
some  undefined  inalienable  property 
right  to  pass  through  on  covered 
products  the  increased  crude  oil  costs 
which  the  April  30, 1974  rule  prohibited 
from  being  passed  through  on  covered 
products.  We  do  not  believe  that  to  be 
the  case.  To  the  contrary,  we  do  not 
believe  their  interest  in  those  increased 
costs  today  is  any  greater  than  it  was  or 
would  have  been  in  April  30, 1974. 
Refiners  complied  with  the  “V"  factor 
rule,  did  not  rely  on  any  other  cost 
apportionment  formula,  and  filed 
contemporaneous  reports  claiming 
certain  increased  costs. 

In  the  absence  of  today’s  rule,  refiners 
would  retroactively  claim  increased 
costs  to  be  applied  to  these  past  periods. 
Generally,  our  regulations  allow  for 
refiling  of  increased  costs  only  within 
one  year  of  the  original  report.  10  CFR 
212.126(d)(1).  Exceptions  are  only  made 
for  “good  cause.”  10  CFR  212.126(d)(2). 

In  adopting  this  rule  today,  we  are  in 
effect  determining  that  no  good  cause 
exists  to  allow  refiners  on  an  industry¬ 
wide  basis  to  retroactively  include 
increased  crude  oil  costs  volumetrically 
attributable  to  exempt  products.  No 
good  cause  exists  because  a  rule  that 
precludes  the  passthrough  on  covered 
products  of  costs  not  volumetrically 
attributable  to  those  products  best 
furthers  the  purposes  of  the  EPAA. 

In  sum,  we  are  not  adopting  today’s 
rule  to  “protect"  or  “revive” 
enforcement  actions.  If  we  did  not 
believe  that  today’s  rule  on  the  merits 
best  furthered  the  purposes  of  the  EPAA 
and  that,  after  careful  consideration  of 
the  court  cases  dealing  with  retroactive 
rulemaking,  it  properly  could  be  adopted 
with  retroactive  effect,  we  would  not 
adopt  today’s  rule.  Having  determined, 
however,  that  the  rule  does  best  further 
the  purposes  of  the  EPAA  and  that  it  is 
appropriate  to  give  it  retroactive  effect, 
we  believe  that  enforcement  of  the 
entire  regulatory  scheme,  including 
proceeding  against  overcharges,  by 
seeking  refunds,  is  both  proper  and 
equitable.  Adoption  of  this  rule  will 
protect  the  integrity  of  a  coherent 
regulatory  structure.  To  fail  to  enforce 
all  the  terms  of  that  structure  would 
undermine  the  purposes  of  the  EPAA 
that  today’s  rule  is  intended  to  further 
and  impose  burdens  on  the  customers  of 
refiners  and  the  ecomomy  as  a  whole  by 
not  obtaining  the  refunds  that  are  due  to 
them. 

III.  Amendments  Adopted 

The  amendments  adopted  today 
institute  a  definition  of  “V„”  in  10  CFR 
212.83(c)(2)  effective  April  30. 1974.  This 


definition  changes  the  definition  of  the 
same  term  adopted  on  January  14, 1974 
(39  FR  1924,  January  15, 1974).  This 
previous  definition  of  “Vn"  included 
only  the  volumes  of  “covered  products," 
a  defined  term  which  at  the  time 
effectively  encompassed  all  products 
produced  from  crude  oil.  The  term 
“covered  products,”  however,  was 
amended  on  April  3, 1974,  (39  FR  12343, 
April  5, 1974)  to  include  only  crude  oil, 
residual  fuel  oil  and  "refined  petroleum 
products,”  which  itself  was  a  defined 
term.  The  effect  of  the  April  3, 1974 
amendment,  therefore,  was  to  change 
the  meaning  of  the  definition  of  “Vn” 
even  though  the  definition  of  “V„”  itself 
had  not  changed.  This  effect  was  not 
perceived  by  the  agency  at  the  time  of 
the  promulgation  of  the  April  3, 1974 
rule. 

The  amendment  adopted  today, 
retroactive  to  April  30, 1974,  defines 
“V„”  to  include  not  only  “covered 
products”  but  also  “all  products  refined 
from  crude  petroleum  other  than 
covered  products."  This  has  the  effect, 
therefore,  of  re-creating  for  the  period 
after  April  30, 1974,  the  regulatory 
scheme  that  existed  prior  to  April  3, 

1974,  as  well  as  the  regulatory  scheme 
adopted  on  April  30, 1974,  but  which 
was  later  invalidated  by  the  courts. 

In  addition,  we  are  repromulgating  the 
subsequent  amendments  to  the 
definition  of  “V„”,  its  deletion  and  the 
substitution  of  the  definition  of  “Vu”,  its 
subsequent  amendments,  the  definition 
of  “Rt”,  and  subsequent  amendment  to 
that  definition.  Each  of  these  is 
repromulgated  as  of  the  date  on  which 
each  was  originally  effective. 

IV.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
Energy  Organization  Act,  we  have 
referred  these  amendments  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  a  determination  whether  they 
would  significantly  affect  any  matter 
within  the  Commission’s  jurisdiction. 
The  Commission  has  advised  us  that  it 
“has  decided  not  to  exercise  its 
discretion  to  determine  that  the 
proposed  rule  significantly  affects  any 
function  within  the  jurisdiction  of  the 
Commission.” 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  these 
amendments  would  not  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  Policy  Act 
(NEPA,  42  U.S.C.  4321  et  seq.),  and 
therefore,  neither  an  environmental 


assessment  nor  an  environmental 
impact  statement  is  required  by  NEPA 
and  the  applicable  DOE  regulations  for 
compliance  with  NEPA. 

C.  Regulatory  Analysis 

The  draft  regulatory  analysis  prepared 
in  conjunction  with  the  proposed  rule 
focused  largely  upon  the  possible 
impacts  on  future  gasoline  prices  of  a 
failure  to  adopt  any  rule  in  this 
proceeding.  As  noted  above,  our  further 
analysis,  especially  in  light  of  the  public 
comments,  has  convinced  us  that 
possible  impacts  on  future  gasoline 
prices,  with  or  without  this  rule,  are 
better  addressed  through  regulatory 
action  more  specifically  addressed  to 
that  issue  in  light  of  the  circumstances 
that  make  substantial  and  rapid  price 
increases  possible.  Such  action  might 
include  further  limitations  on  the 
passthrough  of  banks  or  partial  or  total 
elimination  of  banks.  In  any  case, 
because  the  magnitude  of  price  impacts 
on  future  gasoline  sales  is  not  the  basis 
for  our  final  rule,  the  draft  regulatory 
analysis  was  not  finalized.  Rather  the 
analysis  prescribed  by  Executive  Order 
12044  and  DOE  Order  2030  is  contained 
in  the  preamble  to  this  rule,  which 
encompasses  and  constitutes  our  final 
regulatory  analysis. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq.,  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq.,  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq., 
Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385, 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq., 

Pub.  L.  95-91;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing,  Part 
212  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  January  16, 
1981. 

Lynn  R.  Coleman, 

Deputy  Secretary,  Department  of  Energy. 

§  212.83  [Amended] 

1.  Effective  April  30, 1974, 10  CFR 
212.83(c)(2),  as  published  in  39  FR  1924 
(January  15, 1974),  is  amended  by 
revising  the  definition  of  “Vn”  to  read  as 
follows: 

Vn  =  The  total  volume  of  all  covered 
products  and  all  products  refined  from 
crude  petroleum  other  than  covered 
products  sold  in  the  period  “n”  (the 
consecutive  three-month  period  of  the 
preceding  year  such  that  the  middle 
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month  of  the  period  corresponds  to  the 
current  month  “u"). 

2.  The  subsequent  amendments  to  the 
definition  of  “V„”,  its  deletion  and  the 
substitution  of  the  definition  of  “Vu”,  the 
subsequent  amendments  to  the 
definition  of  “Vn’\  the  definition  of  ‘‘Rt’\ 
and  subsequent  amendment  to  that 
definition  are  hereby  repromulgated  as 
published  in  the  following  Federal 
Register  notices,  effective  on  the  dates 
indicated  therein: 

39  FR  30828  (August  26, 1974) 

39  FR  42368  (December  5, 1974) 

40  FR  10444  (March  6. 1975) 

41  FR  5111  (February  4. 1976) 

41  FR  15330  (April  12, 1976) 

42  FR  5023  (January  27, 1977) 

42  FR  39195  (August  3, 1977) 

[FF  Doc.  81-2346  Filed  1-22-81;  8:45  am] 
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